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Rights and Obligations of Returning Merchandise
by Rav Yehoshua Grunwald
It is the nature of today's business world that return policies are expected, and it has become the norm in
almost all industries and commodities. On the other hand, returns pose many halachic queries. As such,
in this article we will attempt to outline the basic halachos pertaining to returning merchandise, hopefully
helping the reader to keep all of his sales secure, yet halachically sound.
Difference Between Mekach Ta’us And Geneivas Da’as
From the outset it must be noted that there are two distinct issues with sales of defective merchandise:
one of geneivas da’as and a second of mekach ta’us. [In some cases, such sales can also have the violation
and obligations of ona’ah, but that is not our discussion here.1] Geneivas da’as applies prior to the sale
(not to trick the buyer), and mekach ta’us applies after the sale (the seller must accept return of the sale
due to the defect). Both issues must be satisfied to avoid halachic violations.
Geneivas da’as refers to selling items that are defective without notifying the buyer. This is a violation of
tricking the buyer. Geneivas da’as will only apply if you have knowledge of the defect and the buyer
doesn't; if both of you are either aware or unaware of the defect it doesn't apply. Thus, if according to
your knowledge all of your merchandise is defect-free, you would be relieved of geneivas da’as issues.
Those that sell defective goods, such as used items, expired items, or the like, should either clearly declare
to the buyer the defects, or make it clear that you know that the item has defects. You can then leave it
to the buyer; he can buy the item at his own risk, or he can choose to inspect it before buying, because
you are selling it “as is”. According to some poskim2 when the buyer could check for the defect, and it is
standard practice to check for defects, the seller need not declare the defects at all. This would be the
case with examples such as the sale of used cars where the seller allows the buyer to have it checked by
another mechanic and it is the type of problem that can easily be found by a competent mechanic.
Although the store is obligated to reveal all defects of their merchandise, this does not mean to say that
they are obligated to reveal the weaknesses of the product; rather they are only obligated to reveal the
defects.
The difference between a weakness and a defect is as follows: a defect is something that is essentially
wrong with the product (examples include but are not limited to: part of the merchandise is broken,
missing or past the expiration date), while weakness is where the merchandise is fully functional and
complete, just that it isn't the best on the market. An example of this can be an item that is of a lower
quality brand than what could be found elsewhere, but the product is fully functional, honestly marketed,
and fairly priced.
Mekach ta’us refers to sales of defective merchandise requiring that the seller must accept returns.
Regarding the issue of mekach ta’us, according to strict halacha it is insufficient to declare that it has
defects and that the sale is on the condition that the buyer forgoes the right to nullify the sale on the basis
of the defects. Rather, the seller must clearly identify the defects and the amount that it decreases the
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value of the item. Nonetheless, according to some poskim3, when the seller declares that the item is being
sold "as is", and the minhag – custom of that locale - is that items sold "as is" are non-returnable, the
buyer can't return it based on mekach ta’us. It would seem that today in America this is in fact the custom,
when the buyer was clearly made aware of the fact that it is a sale that involves risk, such as sales of used
items. This halachic limitation to mekach ta’us is especially true when the buyer could have checked the
item to find the defects before the sale and didn't, since according to some poskim4 whenever the buyer
could have checked the merchandise and didn’t he forfeited his rights to claim mekach ta’us.5
Laws Of Mekach Ta’us
In instances where the case falls under the realm of mekach ta’us there is no difference whether the item
has a manufacturer’s warranty/guarantee or not; regardless the seller is obligated to accept the buyer's
return (unless there was a stipulation otherwise.)
Additionally, wherever the halacha of mekach ta’us exists the seller must return the form of payment or
cash to the buyer; it is insufficient to give only store credit to the buyer in exchange for the item being
returned.
At times, there can be claims that although the sale was subject to the laws of mekach ta’us, however,
the defect, perhaps, didn’t exist at the time of sale and only came about after the sale. Such claims should
be dealt with by a competent halachic authority.
It must be noted that for a defect to constitute mekach ta’us and invalidate the sale, the defect must be
substantial enough that it is recognized as something that is accepted to people in that locale to invalidate
the sale. Additionally, the defect has to be something that's not fixable; if it's fixable then in many
situations halacha allows the seller to fix the item and the buyer can't renege on the sale.
Also, according to strict halacha there is no time limit for returns that are due to defects; however,
according to some poskim6, if there is a minhag to limit the time of return, and the buyer could have found
the defect during that time, then it is no longer returnable after the customary time.
It should be further noted, that according to some opinions7 the buyer can't demand to return the item
due to mekach ta’us when he already paid for the product and he could have easily checked to see if it
had a defect before the purchase.
If the store has a return policy that allows returns even when the item isn’t defective, yet limiting the
time, past that given time of returns is still subject to all of the laws of mekach ta’us. Nonetheless, during
the time that their return policy allows returns, they must accept returns even when there is no defect,
since that is understood from their policy.
3

Radva”z vol. 4;136. It would seem that when the seller is the muchzak he can rely on the Radva”z, see Mishpat
Shalom 232;7.
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Usage of the Returnable Item
Pertaining to the usage of an article that has a claim of mekach ta’us on it there are three basic halachos:
1. The buyer cannot use the item that he plans on returning because that would constitute gezel theft.
2. If the buyer used the item after discovering the defect and before informing the seller of his claim
to invalidate the sale, he can no longer demand a return.
3. The buyer must pay for the usage of the item that he is returning for one of two possible reasons:
a. Nehneh – benefitting, i.e. the benefit that he had from the product that belonged to the
seller.
b. To relieve himself of the violation of avak ribbis – interest8 (lit. the dust of interest).
As far as Halacha 1 is concerned, whatever would be permitted regarding gezel elsewhere would be
permitted here as well. As such,




If the item is an article that can be used for a mitzvah we apply the rule of “nicha ley li’inish
di’lieved mitzvah b’mamono” – an owner is happy that another should use his item for a
mitzvah9 - and its use is permitted. This can typically apply to davening one tefilla from a
siddur when the buyer can’t contact the seller to obtain explicit permission to use it.
If it is the type of item that one does not mind if others use it, the buyer can use it as well.
This can typically apply to most used or defective items that can be used over and over
hundreds of times.

The basis for Halacha 2 is that it is assumed that no one would want to steal, and since using an article
whose sale is invalid constitutes stealing it can be assumed that the buyer waived his right to demand
a return rather than assuming that he stole.
There are numerous exclusions to this limitation, though.
1. If the buyer was an o’ness – in other words, the buyer had a situation that compelled him to
use the article - he may still demand return although he used the article10.
Rav Zalman Nechamia Goldberg Shlit”a said that this can be extended to any case where the
user had rights to use it and not be concerned of gezel, such as an article used for a mitzvah
or something that nobody minds if it is used. (See also footnote 9.)
2. According to some poskim if it is a significant defect where it is obvious that no one would
forgive such a defect, he may demand return, although he used it before claiming the right to
return it.
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Levush quoted in Sema #33
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3. According to some poskim if the seller has no proof that the buyer used it, the buyer can claim
that he never forgave his right to demand return, migu that he can say he never used it.11
4. According to some poskim, if it is an item that is designated to be rented out (or sold), the
usage doesn’t constitute forgiveness on the right to renege on the sale, since in such cases it
wouldn’t be gezel to use it with intention to pay for the use.12
5. When the buyer informed the seller that he is returning the item, the sale has already been
invalidated and subsequent use has no bearing on the invalidation of the sale.

With regard to Halacha 3, which is the obligation to pay for the usage, it should be noted that when
this halacha is applicable, the buyer must pay for all the usage he had of the item, including the usage
performed before he discovered the defect.
As mentioned, this halacha is for two possible reasons:
a) To pay for benefitting from his friend’s item. This would only require him to pay if the seller
wants the money and it fits the halachic criteria of paying for benefitting from another.
It should be pointed out that:
 When the buyer had another item that he could have used instead and the seller
couldn’t have rented out this item anyways, he essentially didn’t benefit from the
usage and would be exempt from paying for its use.
 Even if the buyer didn’t have another item to use, but the seller anyhow had no loss
from the fact that he used it, he would be exempt from paying for the use based on
the rule of “zeh nehneh ve’zeh lo cha’ser” – this one (the buyer) is benefitting and
this one (the seller) isn’t losing.
b) To avoid avak ribbis.
This is based on the fact that whenever the buyer reneges on the sale because of mekach
ta’us, the sale is invalidated retroactively from the time of purchase. It follows, then, that
since the sale was invalid all along, the money that was given to the seller is considered a loan.
If the buyer is exempt from paying for the usage, he in essence receives from the seller the
benefits of usage plus full reimbursement of the loan, which constitutes ribbis.
 Rav Nissim Karelitz Shlit”a is cited13 as saying that in most cases of mekach ta’us when
it is simple courtesy for the seller not to demand compensation for the usage of the
item, due to the inconvenience caused to the buyer, it wouldn’t constitute ribbis
either, since the forgiveness of paying for the usage is for the purpose of improved
customer relations. This limitation would not be applicable for returns unrelated to
defects, nor for expensive items that the usage is more valuable (e. g. a car).
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See, however, sefer Dinei Mamonos, which states that according to some opinions the seller can force the buyer
to swear that he didn’t use the item. Accordingly, the seller would be able to make the buyer swear that he didn’t
forgive his rights to renege on the sale.
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See Darchei Mishpat vol. 3, page 149. See also sefer Mishnas Ribbis page 281 that also states this in the name of
many poskim.
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Additional Considerations
There are nevertheless many more considerations that haven’t yet been discussed in this article. Just to
list a few: What if the buyer damaged the merchandise is he still entitled to a full refund? What if it was
food and he ate part of it? What if he returns it too late for the seller to get his money back from his
supplier? If it is a large size item that requires a mover to bring it back, who has to pay for the new moving
costs? Can the buyer also demand a refund for his expense of initially bringing the item to his
home/business at time of purchase? If the buyer suffered damages from the defectiveness of the
merchandise, can he charge the seller for those damages? These and other considerations are beyond the
scope of this article and usually need to be discussed with a competent halachic authority, when the
reason for return is due to mekach ta’us. However, the seller can stipulate in his store policy what the
parameters of the sale are for such situations and thereby relieve himself of obligations in such scenarios.
Care must be taken, though, that these guidelines are written in a halachically accepted form.14
On a final note, all store policies must be posted in most conspicuous places so that they can be seen
easily by all buyers. Alternatively, the store policies can be printed on all receipts, as long as receipts are
always given immediately at the time of purchase.
May we all be merit to be free of gezel, ribbis and other sins and to have success in all our endeavors.
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Primarily to avoid issues of asmachta.
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