
  תשובה בענין

Sublettting 

 
 מאת

 הרב אברהם יהושע קירש שליט"א

 חבר בי דינא איגוד הרבנים ד'אמריקא

 

 

 



 

1 
 

Disclaimer 

 
This article deals with issues that pertain to and are addressed in Choshen Mishpat. Each case has its own 

facts and circumstances and as such, no definitive ruling is being presented. Rather we are addressing 

questions that may possibly occur and their potential answers. It is very important to state that in every 

Din Torah there are two sides whose views conflict. Bais Din needs to understand what actually occurred 

prior to issuing a p’sak. 

 

The bungalow season has arrived and we are being asked about the Halachic ramifications of 

subletting bungalows during the season. Another issue that has been presented is if one wishes to 

sell a bungalow that is part of a co-op colony, to whom may he sell? May he sell to a larger 

family? Finally, may one renovate his bungalow to fit more people or another family?  

Let us begin with the last question, may one renovate a bungalow so as to allow more people to 

use the bungalow? In Choshen Mishpat 154:1 we find a machlokes between the Mechaber and 

the Rema regarding this matter. The Mechaber brings the opinion of the Rambam that one may 

not alter the size of a privately owned house to allow more people to live there if the house is in a 

chotzer that is owned by a group of house owners. It makes no difference whether the renovation 

is inside the house, whereby he adds a wall so as to add another room, or the addition is outside 

of the house, whereby he expands his house from the surrounding area to add to his house. The 

Rema, however, brings the opinion of the Rashbam that if one does not change the outside of the 

house he may add walls or build in the attic so as to make additional rooms. Even if he does add 

rooms, there is a disagreement regarding who may use this extra space. Some are of the opinion 

that only family members may use the additional space. Others are of the opinion that even 

guests and boarders may also use the additional space. There are those who even say that 

according to the Rambam one may not invite a guest to his house for Shabbos even if he does not 

renovate the house to accompany the guest, since doing so will cause more human traffic in the 

shared chotzer. In this matter, a bungalow located in a co-op colony has a Din of a house that is 

in a chotzer. The chotzer in this case is defined as the places that are jointly shared in the colony, 

including the colony paths, fields, the shul and the swimming pool. Others are not as strict 

regarding guests that come for just a few days. After all, says the Even Ho’azel, everyone is 

obligated in the mitzvah of hochnosas orchim.  

There is another concern brought down by the Pishchei Teshuva. Many bungalow colonies’ 

sewer systems become overburdened during the summer season and additional people add to the 

usage which exacerbates this problem. It is even more of a concern when there are public 

restrooms (such as in the Shul) and one must wait until the person who is occupying the restroom 

is finished. This says the Pischei Teshuva is a valid claim and must be taken into consideration. 

Another issue exists when there is a shared porch. The inhabitants of the neighboring bungalow 

may claim that they feel uncomfortable with new people, with whom they are not familiar, 

intruding on their privacy. The Rema says that while this is not a valid claim in a chotzer, in a 
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shared house this is a good claim. A shared porch would probably be considered an actual part of 

the dwelling and not just a chotzer. Therefore it is a good idea to let the neighbors know that you 

will be having a guest over and when. It is important to note that should a neighbor want to 

exercise their Halachic rights, they may be able to prevent you from having guests. The Sm”a 

however  (s’k 8) explains that this only applies if he is adding people to his dwelling. However, 

if he is moving out and other members of his family are taking his place, as long as he is not 

allowing more people to come in than were there before, he is permitted to do so. The reason for 

the Sm”a is that just as one cannot restrict the sale of an owner, so too he cannot restrict lending 

out the residence. If the remaining inhabitant is unable to cope with the new occupant, he can 

always require a wall to be built to separate him from his neighbor or he can use the claim of 

“Gud Oi Ogud” so as to buy out the other’s share in the property. This means that he can force 

them to either buy out his portion of the bungalow or let him buy out their share.  

When there are two renters that dwell in the same residence, Halacha does not permit changing 

families in middle of the rented period. Renting is different than ownership in that renters are not 

permitted to alter the premises by building a wall to separate themselves from each other. 

Therefore, we have established that a renter will have a greater Halachic problem adding 

residents or exchanging residents during the rental period. 

Regarding the issue of an owner selling his bungalow in a co-op colony, the Ta”z says that he 

may sell his share of a dwelling to more than one person. This ruling would exist even when the 

bungalow is shared by two unrelated families. However the Nesivos argues on the Ta”z and asks, 

“How could we allow him to sell his property to more than one person, thereby crowding the 

other partner to his detriment? 

Returning to our initial question whether may one sublet a bungalow that he rented and paid for 

the whole rental season, but for some reason does not want or is unable to stay for the whole 

season, the matter is discussed in Ch’M (311:6). The Mechaber discusses the case where one 

rents a ship to transport merchandise and cancels the remainder of the trip halfway through the 

journey. The renter must pay for the whole trip even though he cancelled in the middle. 

However, if the owner of the ship finds someone to take the place of the original renter for the 

remainder of the journey, the original renter is only required to pay the owner for the additional 

wear and tear that he caused by unloading the ship of his merchandise and loading the new 

passenger’s packages onto the ship. The owner of the ship can only have ill feelings about him 

but no monetary claim. From this we see that when one rents a house and moves out in middle of 

the rental, he may find someone else to take his place. If he is able to find someone who pays 

him more than the owner is charging him, he may even keep the extra money (Rema 363:10). It 

seems from this that the owner of the bungalow is entitled to some reimbursement for the wear 

and tear that is caused by the first renter taking out his things and the second one bringing in his 

items. Of course, this is assuming that the lease provides for subletting. If it does not, it would be 

advisable to get that permission from the owner of the property. 
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Many questions arise on this comparison between a ship and a house. Initially, in the case of the 

ship the owner has ill feelings about the first passenger. In the case of a house an owner may not 

have ill feelings about the first renter. The difference is that regarding a ship, the owner is the 

one who is sailing the ship and is together with the passenger for the duration of the trip. 

Therefore, when there is a change of passengers the owner will now have to get used to a new 

passenger. He may criticize the first passenger for changing his plans in middle of the journey, 

etc. However, in the case of the renting of the house the owner is not living in the house with 

him. Therefore, he cannot have ill feelings on the first renter when he finds someone else to take 

his place.  

Another question can be asked regarding this matter. In the situation where the owner is living in 

the house with the renter, the owner can prevent the renter from bringing in another person 

during the rental period. Referring back to the case of a ship, when the owner is traveling with 

the renter why is it permitted for the renter to find someone to take his place? The answer is that 

a ship is not considered a permanent dwelling, in contrast to a house. An owner of a ship is used 

to taking different people all the time since people generally do not permanently live on a ship. 

In the case of a house this is not so. One who rents a house does so for an extended period of 

time and generally will not have to get used to living with new tenants. Therefore, should the 

owner be dwelling in the bungalow together with the tenant, the owner can prevent the tenant 

from subletting to a another tenant even if the prospective tenant is a smaller family. The owner 

can claim that he is uncomfortable with people he is not used to living around him (see C’M 

316). 

There is yet another instance when the owner can prevent the tenant from subletting. This, says 

the Aruch HaShulchan (316:2), is when the tenant who wants to rent is known to be a type of 

person that is unclean, is a destructive type of person that does not take care of his dwelling or is 

the type to wreck the apartment. In such a case the owner can object to his apartment being 

rented out to such an individual. The same is true if one wishing to rent does not get along with 

the owner (see C’M 312:9 Rema). 

There is another seemingly contradictory Halacha regarding this matter. We know that there is a 

rule “Ain Hasocher Roshoiy L’haskir”—one who rents may not lease to another individual. Why 

are we permitting this in our case of the house? The poskim have decided that the rule of “Ain 

Hasocher Roshoiy L’haskir” refers only to movable objects. The reason is that the owner is 

anxious that the new renter might take away the movable objects and not return them. However, 

regarding real property this is not the case since it is impossible to remove real property. 

Therefore this Halachic concept does not exist. Regarding a ship, since the owner is on board 

with the renter there is no reason for the owner to suspect the passenger will take the boat away, 

and therefore this rule does not apply. There are those opinions that want to conclude that in 

today’s bungalows there are movable objects that are included in the rental. These include an 

oven, refrigerator, table and chairs, beds, dressers, etc. Therefore, though regarding the rental of 

the bungalow itself he should be permitted to sublet, the sublet of these objects should not be 
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allowed. Since the rental of a bungalow includes movable objects the sublet should not be 

permitted. However, other opinions disagree and rule that these objects are a common and 

expected occurrence; there is no need to be concerned that they might be removed and therefore 

the rule of “Ain Hascher Roshoiy L’haskir” does not apply.  

There is a matter before the New York Courts regarding temporary rentals using the service of 

AirBNB. This matter is regarding temporary lodging that visitors use instead of renting hotel 

rooms and are generally less expensive than a hotel. In New York State no one is permitted to 

rent out a residence for less than 30 days. The hotel industry has complained that they are losing 

customers to cheaper rentals. If this law applies to bungalows, we may ask if there is an issue of 

Dina D’Malchusa Dina when subletting a bungalow for a period shorter than 30 days. The 

practical matter is that this law is currently being enforced only against companies that deal with 

apartment rentals on a large scale but not in individual cases of bungalow rentals. However, this 

matter could be an issue. 

After all of the above discussion, we must keep in mind that if there is a signed contract that 

permits or does not permit certain actions regarding the subleasing of rented premises, sale of co-

op bungalows and/or bringing in visitors and guests, these rules must be followed. We know that 

the Halachic principle of “Kol T’nai Shebemomon Kayom”—any condition regarding money 

matters is valid.  This would alleviate many issues between parties.  

Best wishes for a Healthy and Happy Summer. 
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